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DETAILED ACTION 

1 . Upon further review, the finality of the rejection of the last Office action is withdrawn 
and the indicated allowability of claims 1-4 and 6-40 is withdrawn. The amendment filed on 
September 25, 2 0 07 has been entered and the following is the action on the merits. 

2. The applicant is advised that claims 1-4 and 6-40 contain subject matter not disclosed in 
the original and subsequent CIP disclosures; therefore, these claims are not afforded the priority 
date of January 29, 2003, but that of the filing date of this application. 

Claim Rejections - 35 USC §102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

4. Claim 28 is rejected under 35 U.S.C. 102(b) as being anticipated by Rosenberg et al. 
Rosenberg et al. disclose a surgical implant (column 4 line 17) having a portion of a surface of 
the surgical implant that is anodically treated and the surface comprises a metal of titanium 
wherein the metal includes less than 98 percent titanium (column 4 line 44). 

Claim Rejections - 35 USC § 103 

5. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 
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6. Claims 1-4, 6-33, and 35-39 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Sul (2004/0149586) in view of Rosenberg et al. and further in view of Haszmann et al. Sul 
discloses a method for improving the biocompatibility of a surgical implant [0008] comprising 
anodically treating at the a portion of a surface of the surgical implant that is disposed in a 
substantially calcium-free solution of a phosphorus containing compound of phosphoric acid 
[0053], wherein the surface to the treated comprises a metal selected from titanium alloy [0021]; 
however, Sul does not explicitly identify the composition of titanium alloy. Rosenberg et al. 
teach an implant of Ti-6A1-4V. It would have been obvious to one having ordinary skill in the 
art at the time the invention was made to identify titanium alloy of Sul with that taught by 
Rosenberg et al. in order to have titanium alloy that has high strength and known for its use in 
human bone replacements in view of Rosenberg et al. Sul also does not disclose the diluent of 
the electrolyte solution comprising phosphorus. Haszmann et al. teach the method comprising 
aqueous solution of phosphorus containing compound (column 3 line 27). It would have been 
obvious to one of ordinary skill in the at the time the invention was made to have the solution of 
Haszmann et al. in order to have suitable concentration of phosphorus in view of Haszmann et al. 
Sul does not specifically teach concentration of phosphorus containing electrolyte but 
concentration of the embodiment of calcium containing electrolyte of 0. 1 mol/L It would have 
been obvious to one of ordinary skill in the art to have phosphate containing electrolyte 
concentration of about 0. 1 mol/1 in order to perform anodic oxidation of the implant. It would 
have been an obvious matter of choice to have substantially calcium-free solution having a small 
amount of calcium compound as Sul also teaches solution containing calcium on the implant. 
Sul does not teach the electrolytic solution having alcohol, the solution has a temperature ranging 
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from 10 to 100°C, the electrical potential is between about 30 to 500 volts. The treatment times 
shown by Sul is well between 15 seconds and 1 hour. Sul shows degreasing the surface before 
anodic treatment. Rosenberg et al. show removing oxide films from the surface before 
anodically treating and no electrochemically grown layer of titanium oxide prior to treating. Sul 
shows treatment films having thickness in the range of 0.3 to 3 microns [0052]. Sul shows 
porous surface of the implant for osseointegration [0008], figure 12. Sul teaches surgical implant 
implanted in bone and of an orthopedic implant and Haszmann et al. teach a dental implant. 

7. Claims 34 and 40 are rejected under 35 U.S.C. 103 (a) as being unpatentable over Sul in 
view of Rosenberg et al. and Haszmann et al. and further in view of Ishizawa. The modified 
method of Sul, Rosenberg et al., and Haszmann et al. shows the limitations as described above; 
however, they do not show the porous external surface comprising sintered metal particles. 
Ishizawa teaches porous surface of sintered metal particles (column 4 line 23). It would have 
been obvious to one having ordinary skill in the art to have the surface of Ishizawa in order to 
improve retention of implant in bone tissue in view of Ishizawa. Ishizawa also teaches 
depositing hydroxyapatite over the anodically treated surface. It would have been obvious to one 
having ordinary skill in the art to further modify the method as in Ishizawa in order to further 
comprise a calcium phosphate on the anodic oxidation film in view of Ishizawa. 

Conclusion 

8. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Melba Bumgarner whose telephone number is 571-272-4709. 
The examiner can normally be reached on Mon-Fri. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Cris Rodriquez can be reached at 571-272-4964. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 

/Melba Bumgarner/ 
Melba Bumgarner 
Primary Examiner 



